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OFFlC€OFTnESECREIMiY 

Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
The Ponals 
445 12th Street, S.W. 
Washington, D.C.  20554 

Re: ExPurte 
CG Docket No. 02-278 and CC Docket No. 92-90 
Rules and Regulations Implementing the Telephone Consumer Protection 
Act of 1991 

Dear Ms. Dortch: 

On March 27,2003, Alexander Netchvolodoff, Senior Vice President of Public Policy for 
Cox Enterprises, Inc. (“Cox”), David Mills and To-Quyen Truong, counsel for Cox, met with 
Bureau Chief Dane Snowden, Deputy Bureau Chief Margaret Egler, and Acting Division Chief 
Richard Smith of the Consumer and Governmental Affairs Bureau. At this meeting, we 
discussed the arguments set forth in Cox’s Comments in the above-referenced proceeding, 
focusing on issues of potential common canier liability. A copy of  certain litigation pleadings 
provided at the meeting is attached hereto. 

The participants also discussed a state court action that alleges common canier liability 
under the Telephone Consumer Protection Act (“TCPA”). As requested by  the staff, attached 
hereto is a copy of  the state coufl’s order and minutes, which stay the case until July 8, 2003, and 
require an updated case management (status) report on the FCC proceeding and pending federal 
case. 

As discussed in Cox’s Comments and at the meeting, common camers whose customers 
might engage in fax advertising cannot and must not be subject to TCPA liability unless (a) they 
step out of their traditional role of providing telecommunications services and engage in control 
over the content or destination of prohibited facsimile advertisements (e.g., by developing fax 
lists or preparing ad content), or (b) they are given official notice (from the Commission or a 
court) that their facilities are being used illegally under the TCPA, have reason to believe such 
conduct will continue, and fail to take appropriate action. Otherwise, application of  a lower 
standard would force common carriers into the role of  “electronic censors” with enormous, and 
obvious, negative implications for consumers and telephone competition. For example, a 
common carrier receiving a complaint about any individual or small business (not just about a 
fax broadcaster) sending an unsolicited fax ad could be obligated to investigate, make factual and 
legal determinations, and, perhaps, terminate service for the individual 0 



avoid exposure to TCPA liability. This is not the design of the TCPA and would undermine the 
fundamental and critical role of common carriers in the United States. 

Pursuant to Section I .  1206(b) of the Commission’s rules, an original and one copy of  this 
letter and enclosure are being submitted to the Secretary’s office for the above-captioned docket, 
and a copy is being provided to the meeting attendees. Pursuant to the Commission’s Norice of 
Proposed Rulemaking in this proceeding, four copies also are being provided to Kelli Farmer. 
Should there be any questions regarding this filing, please contact the undersigned. 

Respectfully submitted, 

David E. Mills 

cc: Dane Snowden 
Margaret Egler 
Richard Smith 
Kelli Farmer (4 copies) 
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Barry R. Himmelsrein (SWe Bar No. 157736) 

LIEFF, CABRASER, HEIMANN & BKRNSTEIN. LLP - ,'-'!; ( 2  ,''? in: - - I  
Enibarcadero Center West 
275 Battery Streel. 30th Floor 

Telephone: (415) 956-1000 
Facsimile: (415) 956-1008 

Attorneys for Plaintiff 

Christopher K. Leung (State Bar No. 2 10325) e-, c : . -  ~ 
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of Fax corn. 

12. Defendant Cox Business Services. L.L.C. (hereinafter "Cox Business 

Services") is a limited liability company orsaniz.cd and existing iindcr rhe Ia\vs of !lie Slalc of 

Delaware with its principal place of business in Atlanta, Georgia. On ils rvebsite, 

www.coxbusiness.com. Cox Business Services describes itself as "the commercial broadband 

division of Cox Communications," Inc., a publicly traded company with annual rcvenues tolaliny 

http://www.coxbusiness.com


. ,  

course of conduct may bc  rairly attributed to him. 

17. Far.coni's iniissiqn has been "to revolutionize the l ux  broadcasting industry 

by building the world's l a r p t  yeographic fax number database." To this end. "Fax.com 

purchases fax numbers and other data from hundreds of sources all over the world". and has 

developed iis own exclusive fax number database by using computers and automated dialing 

equipment to constantly search for and collect "undiscovered" fax numbers. 

I S .  Fa.u.com has also partnered with ThiiikTank Holdings LLC and Cox 

http://Fax.com
http://Fa.u.com
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complete Tax campaign. inlegrating [the client's] Faxes with [their] other marketing tactics. 

including direcl mailers, the Web advertising and broadcast e-mail." Far.com assists in creating a 

regular schedule of lax broadcastins, targctiny select groups of potential customers wilh custom 

designed fax ads. Fax,.com also providcs each client with an account manager to assist the client 

through its online network. 

24. Fax.com also actively helps its far broadcasting clients lo desiyn ads for 

I their busincss. 

" W e  have a professional design team on staff. If you would like, w e  can send you 
a questionnaire about your company. consult ivilll you and design outstandins 
custom far broadcast ads for you." 

http://Fax,.com


"Home office businesses are the wavc o f  the future, and I-'ax.com is offering raving 
services wirh an case and low cost you won't find from any oilier company. Lisc i t  
r e g l a d y  to build your business and increase your income!" 

"Fax broadcasfjng is so effective and so inexpensive, i t  allows anyone to markct 
like the big boys." 

http://I-'ax.com


Commission's rules, and that Fax.coiii is well aware o f  this fact. Fax.com's 
primary commercial offering is a fax broadcasting. service that cleirly does not 
comply with rcderal restrictions govcminy f ~ c s i m ~ l e  advertisemcnts." 

(File No EB-02-TC-120). 

34. Under a Consent Decrce with the State of Washington. Fax.coni llirough 

Kevin Katz, agreed lo stop fax broadcastiny advertisemelits into the State of Washington unless 

thc recipient expressly authorized the receipt o r  the fax transmission, o r  had a hoim/ic/e 

preexistin? conlractual or business relationship with the initiator of  the fax 

3 5 .  At all times. Cos Business Services had a Ihigh degree of involvernsiii or 

actual notice o f  Fax.com's 6s  broadcasting and marketing tactics. In a "Press Room" "Case 

Study", Cox Business Services announced tliat "Fax.com Panners Will1 Cos Business Senices 

Ibr a Rfliable.  Cosl-Effective Tcleplionc Solutioii". The case sludy sta1c.s: 

..\\,'ilii one o I  [lie largest f ~ l  daiabases i n  the norld. 1iitemc.t FJS markling 
coiiipan? Fa\.com 1i;is builr 11s busiiicss arouiid 111s tecliiiolosy 1Ii;it supporls 11. 
Since reliable tslephonc coiiiiiiLiiiicatioiis are \.ita1 10 the siiccess or I;liliirc o f  his 
conipan>.. F;ix.com Prcsidsiit l i e \  iii L i t z  c:iti.t afford to l a k e  t h e  issus ol'rcli;ibilir! 
100 l l~ll l l !~ 

' . . \ \ '< 're usins COY CoiiinitiiiiCalioiis' net\\ork and iiilr3strticIurc Cor the  corc 
coiiiponc'nt o r  our business 
docuiiieiits.' said Kat r .  'S i i i cs  \\e m ~ k e  our i i ioi ic! tlirougli l j x  broudcastiiis. \\ c 
i i e d  J reliablc tclc'phone s sn  ics pro\.idc.r like Cox. Witliout telcplione sen IC?. 
\\ s 'rr  esssnl iJ l ly  sl i i i t  do\\ n 

.. 

i n a r k e t i i i ~  to compaiiics r l i r o i i ~ l i  Ihx broadcasr 

... 

http://Fax.com
http://F;ix.com






clJirns ofthe entire Plaintiff Class, in  that Plaintiffand absent Plaintiff Class incmbers each 

rcceived one or  more unsolicited adveniseinents from defendant Fax.com throuph their telephone 

facsimile machines. 

53. Common Questions of Fact and Law (Fed. R. Civ. P. 23(a)(2)  and (b)(3)): 

The questions o f  fact and law conimon to the Plaintiff Class predominate over questions which 

may affect individual members, and include the following: 





I 



227; 

Whether members oltlie Defendant Class obtained the express permission or 

invitation from Plaintiff and niembcrs of  tlic Plaintiff Class to fax advenisements 

to their telephone facsimile machine; 

Whether Defendant Class members are liable to Plaintiff and members of the 

Plaintiff Class for statutory darnayes as provided by 47 U.S.C. 9 227(b)(3): 

Whether Defendant Class members engaged in unlawful or unfair business 

practices and acts within the meaning of California Business L? Professions Cod? 

$ 4  17200 et seq.; and 

LVhctlier Plaintiff and nienibcrs of 1115 Plainti If Class are enritled to 3 pernianeni 

injunction enjoining Dcieiid.mts and members of I l l ?  Del;-nd;u1t Class lion1 

conriniiitiz lo c i i ~ ~ g c  i i i  iiiila\\ tu1 or uti13ir business practices ;Ind XIS. 

0:. .Adct1iiJcv olRqirli'sc'iii3lioii t Fed. R. CI\.. P. 73(:1)(J)j: Dcl>ndant 



. )  

rclicf with rcspect Lo the Dcfcndant Class. 

FIRST CAUSE OF ACTION 
For Violation o f 4 7  U.S.C. § 227 

(On Behalf of  Plaintiff and the Plaintiff Class) 

66. Plaintiff hereby incorporates by reference the allegations contained in all 

preceding paragraphs of this Complaint, 

67. Plaintiff asserts this claim on behalfof  himself and the Plaintiff Class 

against Defendants and the Defendant Class. 

6s. Tlie faxes sent to Plaintiff and the Plaintiff Class by Dcfendanrs and the 

Defendant Class constitute "unsolicited advcrtisemen[s" as defined by t h e  Telephone Consumer 

Protection .Act. 47 U.S.C. $ 727(a)(4): " m y  material advertisins the  coiiinierci31 availability or 

qualit!,' o f a l l y  propcrty. goods. or sen ices \dlicti is transmitted to x i >  pcrson \\ iiliout li13t 

p e r s o i s  prior express in\ i t ~ t i o i i  or psmiissioii. .. 

09 .  PIJiiiti1T ~ i i d  the Plaintiff Class did not pro\.idc Ddcl idai i rs  or [I12 

DclmJ,ii t  C'l.iss \ \  1111 any  lprior c'\prc'ss i n \  Itl1tion or pmiiission to spnd ~ l i c  (:I\ ad\'cflis<tllcI1ls. 

l ~ l l r o u ~ l i  their conduct.  Dc.l;.ndants and 11ie Dcl ' tnd~nl  Class \ iul:licd I l l <  70. 

T~lcp l io i ic  Coilsumti- Protlzction .\(I. \\ Iiich prohibits [ t ic srndlns ot'unsoliciti'd <:I\. 

a d \  er t i sments .  

- 
I .  C)c. l~c i id~ms Fa\.coni. Ke\.in Katz. 2 n d  Cox Business S e n  iccs n crc' a\\  ; I I C  

ol't l ie prousions o f  the TCPA. and their \~101ations o f  the TCP.A \\ere both n i l l f i i l  and k!lo\\l[l: 



or paper and inkjcr canridge usc or laser printer toner. Plaintirf presently estimates the cost of 

thesc supplies at $0. I O  for each onc past, unsolicited fax advcrtiscmcnt rcceivcd. Defendani 

Fax.com boasts of sending approxiniately 3 million such unsolicited faxcs per day. Accordinsly, 

such damages equal approximately 9300.000 per'day, S9 million per month, and SI09 million per 

year 

74. The TCPA was enacted to protect the right orprivacy of Plaintiffand thc 

Plaintiff Class. The conduct alleged herein constitutes a highly offensive intrusion into the hoincs 
l 

and businesses of Plaintiff and tlie Plaint iff  Class. and violates the right of privacy of Plainiiff and I 
I 

the PlainliflClass. The  damayes souylii herein arise from these violations. and conslilule j 
"Ad! mis ins  In jury"  \ b i l h i n  t l i e  nieaiiiiiz of standard-fomi Conlmercial General Liability or  

Coniprc l~cnsi \  e Ccnci-aI Llabilil! I I I S L I ~ J I I W  policies maintaintd by niost busirlcsscs. i i icl~~clil~g 

i i ic inbt~rs or  ihc D c l ; ~ ~ i d ~ n ~  C l m  

SECOZD C-\CSE OF .ACTION 
.Azainsr ('ox Business Ser\ices For \'iolation o f  47 C.S.C. 94 106 ;111d 207 

1011 Brlialf o f  P13iiitiff and tlie Plaintiff Class) 

I O  
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3 
5 .  A pcmianenl injunction enjoining Dcfendaiits and llic Defendani Class 

from engaging i n  the unlawful and uyfair acts and practices described abovc; 

6 .  A n  order imposing a constructive trust upon all nionics and asscts 

Defendants Fau.coin and Keviii Katr have acquired from the Defendani Class as 3 result of h e i r  

unlawful and unfair acts and practices; 

7. An order imposing a constructive trust upon a11 monies and assets 

Defendant Cox Business Services has acquired from Defendant Fau.coni as 3 result oftheir 

unlawful and unfair acts and practices, 

s .  A n  order requiring the reliim of  fraudulently transferred assets IO financial 

iiisritutioiis located williiii the biiitcd States. 2nd the idenrification of such iiisiitiiiions and 

accotinls: 

'9 

K J I z  QIIISIIIC [ l i e  Cinilci l  Slates: 

,411 i i i jLiiicooi1 :i+iisL t l ic llinlicr transfer O(':ISSCIS b!. FA\ coin or Kc\ iii 

10 

I1  

1 2  

13. 

:\I) oIiici~ q p o i i i l i i i g  , I  rccc'i\ cr  I O  rahlr cliargc o1 '~ l ic  i i ff : i l r j  01- F;IY ~ l i l i l i :  

F < > I ~  1p;i) i i ic i i l  <>I-cosl j  O l j i l i I  l i t rc i i i  iiiiiiircd. 

I-or pi\ i i ic i i i  OI. trc.isLiii.il>l? .itlome! s '  1Cc.s: i i i id 

IFor s u c h  o ! l i e i ~  a i d  liii.llirr r c l i s ~ a s  t l i c  Court nia! tieiliii proper. 



J U R Y  D E h l A N D  

PIaintiTThereby d e r n q d s  a trial by jury on all claims so triJblc 

Dated: Auyust 22, 2002 Respectfully submitted. 

By: 
- I  

Barry R. Hirnmelstein (State Bar No. 157736) 
Cliristooher K .  Leuno (State Bar KO. 210325) 
L I E FF. 'C A B R AS E R: H E I M ANN ~r 

BERNSTEIN. LLP 
Enibarcadero Center West 
175 Battery Street. 30th Floor 
Sun Francisco. CalifomiJ 0-1 I I I ~3'Y)'l 
Telcphoiie: (415) 056-IOOO 

. \ i to inws for Pl:iiiiLilT 


